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1.  Purpose:  To provide more information concerning the determination of inherently governmental activities as related to the OMB A-76 competition process.





2.  Background:  Reference (a) defines the basis for making inherently governmental determinations for commercial activities.  It states that, "Inherently governmental activities are not subject to Circular A-76 or this Supplemental Handbook.  As a matter of policy, an inherently governmental activity is one that is so intimately related to the exercise of the public interest as to mandate performance by Federal employees.  The Office of Federal Procurement Policy (OFPP) Policy Letter 92-1, dated September 23, 1992 (Federal Register, September 30, 1992, page 45096), provides guidance on the identification of inherently governmental activities (See Appendix 5).





The decision that a particular function is inherently governmental or commercial rests on a number of factors, including: the level of Federal control required, the ministerial nature of the function, certain statutory provisions, and distinguishing between recurring operations and oversight.  Statutory authority to perform a function is not, itself, sufficient to warrant continued in-house performance as an inherently governmental function.  The full range of issues addressed by the OFPP Policy Letter 92-1 must be considered.  As provided by the Policy Letter, OMB remains available to resolve agency concerns in this determination."  The Center for Naval Analysis (CNA) conducted a technical review of the subject to develop a simple reference guide to better assist base commanders in determining what functions are or are not inherently governmental.  This guide paper is attached as enclosure (1).





3.  Policy:  Competitive Sourcing Support Coordinators will make enclosure (1) available to those activities which wish to have additional reference material dealing with inherently governmental function determinations.





4.  Point of Contact:  For additional information and questions, the following individual should be contacted:





Harold Usher:  (703) 325-7959, DSN: 221-7959











					B. L. STREICHER


					Director,


					Navy Competitive Sourcing Support Office
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CENTER FOR NAVAL ANALYSES


�4401 Ford Avenue ( Alexandria, Virginia 22302-1498 ( (703) 824-2000 ( (703) 824-2949 FAX


Date:      16 January l998 / (CNA97-1577)


To:          Captain Burt Streicher, Director Outsourcing Support Office


From:     Derek Trunkey, Benjamin Scafidi, and Fran Clark


Subject:  Determining inherently governmental functions


	We are writing in response to your request for a simple guide that base commanders can use to determine what functions are inherently governmental.  We know that you already share many of the ideas expressed in this memo.  Please contact us at (703) 824-2000 if you would like us to pursue these issues further.





	OMB circular A-76 revised supplemental handbook (March 96) defines an inherently governmental activity as “one that is so intimately related to the public interest as to mandate performance by federal employees.  Activities that meet these criteria are not in competition with commercial sources, are not generally available from commercial sources… Guidance to avoid an unacceptable transfer of official responsibility to contract performance may be found in the Office of Federal Procurement Policy (OFPP) Policy letter 92-l.”  We have included a list of inherently governmental functions at the end of this memo.





Three major types of inherently governmental functions





Most Navy installations have three major types of inherently governmental functions�:





Combat activities and the command of combat activities





Management decisions such as policy-making, contract oversight, and committing the government to expenditures





Direction, control, and selection of Federal employees.





	The United States does not and should not hire mercenaries to defend the country; combat functions are inherently governmental.  However, virtually all non-combat functions are performed in the private sector, and therefore potential A-76.  As this list demonstrates, OMB considers most functions as Commercial Activities, which are eligible for A-76 competitions.





	Since OMB considers most functions eligible, the Navy would more easily meet its savings objectives if it considered all its non-combat functions as opportunities to create savings through competition and privatization.  In other words, put all non-combat activities on the table as possible candidates for competition or privatization, and then take away those functions that are truly inherently governmental under the other criteria.  This is in stark contrast to current Navy policy, which is to place only a few functions on the table for consideration.





	Many functions are competed at some installations but are classified as inherently governmental at others, which suggests that the status of inherently governmental is overlapped at many Navy installations.





Combat activities and the command of combat activities





Combat support functions that are not integral to the warfighters mission but are not likely to be involved in combat situations may be considered Commercial Activities as well.  For example, Brown and Root cooked meals and hauled garbage in Haiti, which substantially reduced the military footprint.  Haiti, Somalia, Bosnia, and--for the British--the Gulf are just a few of the places where contracts for combat support have worked well.





Another example is aircraft maintenance.  Aircraft maintenance done outside the theater of operation is definitely a commercial activity.  However, some maintenance that actually deploys with combat forces is probably so integral to the warfighter's mission as to make outsourcing or competition difficult, but not impossible.





Since there are so many opportunities for savings through competition and privatization throughout the Navy, combat support is not the best place to look first.  Nevertheless, there are savings opportunities in combat support





Management decisions such as policy-making, contract oversight, and committing the government to expenditures





Government employees need to make inherently governmental management decisions, but they need not provide the support for those decisions�.  For example, deciding which contractor to hire is an inherently governmental function, but collecting data and preparing RFPS, performance work statements, and MEOs are not.





Deciding whether to extend aircraft life through additional maintenance or to purchase new aircraft is a policy decision, and is, thus, inherently governmental.  Data collection and analysis in support of this decision is a Commercial Activity.  Thus, the final management decision is the only part of the function that is inherently governmental.





One indication of inherently government decision making is the degree of authority granted in an appointment/designation letter.  For example, the authority to write and sign letters on official letterhead suggests that the position may be inherently governmental.  However, an installation commander could vest this signature authority in fewer personnel.  Absence of signature authority suggests that the position is not inherently governmental.





Navy policy dictates government performance of some functions such as drug and alcohol program advisors and command career counselors.  We see no real reason that these functions should be classified as inherently governmental, but, currently, an installation commander may not be able to compete these functions.  Navy officials should reconsider such policies for all things that are not considered inherently governmental by OMB.





Direction, control and selection of Federal employees





Although the direction, control, and selection of Federal employees is inherently governmental, the Navy is not required to directly provide Commercial Activities such as managing personnel databases, issuing paychecks, or directly providing benefits such as commissaries, family medical services, child-care centers, or housing.





Additional guidance





Re-engineering jobs





Tasks are inherently governmental, not billets or people.  Personnel perform many tasks in their jobs and some of those tasks may be inherently governmental.  To increase competition opportunities, the Navy should limit the number of people who have inherently governmental authority.  For example, suppose that 20 government employees at one installation each spend 5 percent of their time making expenditure decisions for the government, which is an inherently governmental task, and each employee spends the remaining 95 percent of his or her time doing a Commercial Activity.  In this case, the 20 positions could be re-engineered: The inherently governmental task of making expenditure decisions could be consolidated and assigned to one employee, and the remaining 19 positions could be competed.  To increase savings, the Navy should limit the number of individuals who have inherently governmental authority.





Bundling





Bundling can dramatically reduce the number of inherently governmental functions.  Instead of competing several base operation functions individually, all base operation functions may be bundled into one omnibus competition.  This would effectively outsource some routine contract management, but not ultimate authority or control.  In an omnibus contract, the government manages one contractor who is held accountable for overall performance.  This one private contractor is responsible for overseeing the individual functions or subcontracts.  In this situation, the government remains the contract overseer, but it drastically minimizes its oversight function.





In addition, existing contracts may be bundled together to economize on contract oversight.  For example, NASA combined 130 separate contracts into one omnibus contract.  At the same time, the government cut the number of its quality assurance inspections, performance improved, and the overall costs of the contract were reduced as well.





When different parts of a process are in separate organizations within the Navy, the number of inherently governmental functions increases.  For example, if the Navy manages all aspects of a parts inventory in separate organizations, there are inherently governmental tasks for deciding who should manufacture the parts, who should maintain the parts, who should stock the parts, and who should transport the parts.  Alternatively, direct vendor delivery would result in one inherently governmental task: who supplies the part to the end users in the Navy.





Another example is providing trained personnel to the operating forces.  For the most part, the Navy separates this process into two components: recruiting and training.  There are inherently governmental tasks in both the recruiting and training components.  By hiring trained personnel, such as hiring trained X-ray technicians instead of training personnel to perform this function, the Navy has substantially reduced the number of inherently governmental tasks.





Detailed list of inherently governmental functions





Illustrations of functions that are inherently government as given by the Office of Federal Procurement Policy (OF'PP) Policy letter 92-1 are summarized here�:





Criminal investigation, prosecutions, and performance of adjudicatory functions (this does not include arbitration or other methods of alternative dispute resolution methods, e.g. mediators)





The command of military forces, especially combat forces, and some combat support or combat service support





The conduct of foreign relations and the determination of foreign policy





Agency policy, such as determining the content and application of regulations





The determination of federal program priorities or budget requests





The direction or control of federal employees





The direction and control of intelligence and counter-intelligence operations





The selection or non-selection of individuals for Federal Government employment





Approval of position descriptions and performance standards for Federal employees





The disposal of government property and on what terms, although an agency may give private contractors authority to dispose of property at prices within specified ranges





Regarding federal procurement with respect to prime contracts:





Determining what supplies or services are to be acquired by the government, although an agency may give private contractors the authority to acquire supplies at prices within specified ranges





Participating as a voting member on a source selection board





Approving of any contractual documents, including awarding contracts





Administering contracts and terminating contracts





Approving agency responses to Freedom of Information Act requests, other than routine responses that do not require the exercise of judgement in determining whether documents are to be released or withheld





Actions that affect matters of personal reputation or eligibility to participate in Government programs, such as the conduct of administrative hearings to determine the eligibility of any person for a security clearance





The approval of Federal licensing actions and inspections





The determination of budget policy guidances and strategy





The collection, control, and disbursement of public funds unless authorized by statue.  This does not include the collection of fees, fines, penalties, costs, or other charges from visitors to, or patrons of, mess hall, post or base exchange concessions, national parks, other similar entities, or from other persons where the amount to be collected is easily calculated or predetermined and the fines collected can be easily controlled using standard cash management techniques.  Routine voucher and invoice examinations are not inherently governmental as well.





The control of treasury accounts





The administration of public trust accounts.





For a complete illustration of the types of functions that are inherently governmental, consult the Office of Federal Procurement Policy (OFP) Policy letter 92-1.





� See CAN 97-1576 for a discussion of how to identify good candidates for competition.


� Most management decisions are not inherently governmental.  Only management decisions that involve policy-making, contract oversight, or committing the government to expenditures are inherently governmental.


� There are other inherently governmental functions that do not come under the three major categories, but they are not likely to be a concern at most installations.
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