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Revving Up Outsourcing

New Rules Will Speed Transfer of Work to Contractors

By Chet Dembeck

A rewrite of federal outsourcing rules proposed by the Bush administration could significantly accelerate the transfer of government work from federal employees to contractors.

With the ink barely dry on the draft rule revisions, it is becoming clear that, if enacted, the rules could ultimately redefine the role and work of federal employees — and drastically reduce the size of the government work force in the process.

The administration on Nov. 14 announced draft revisions to the government’s 36-year-old rulebook on outsourcing — Office of Management and Budget Circular A-76. The administration is expected to issue final rule revisions after a 30-day public comment period.

The administration’s proposed revisions would:

• Require federal managers to presume all federal jobs are commercial — that is, capable of being done by contractors — unless agency managers can justify the work is inherently governmental.

Inherently governmental jobs are those considered so critical and specialized that only federal employees should be doing them.

The change also would require that agencies take inventory of jobs on their payrolls that are inherently governmental each year. Agencies are required by law to take inventory of only those jobs that are considered commercial.

• Dramatically speed up competitions between federal employees and contractors from between two to four years to 12 months. The proposed rule changes would speed that up to 12 months. Under the proposed revisions, work still being competed after 12 months could be transferred to a contractor.

• Require that federal employees who win competitions for commercial work be required to sign performance contracts and be forced to compete for that work every three to five years.

• Permit, on a case-by-case basis, some public-private competitions for information technology work to be decided on a best value standard rather than the current lowest-cost standard. This likely would work in favor of contractors who are better positioned to apply new technology and innovation in their bid proposals.

Before the rule changes were proposed, White House budget officials had been pressing federal managers — with little success — to subject 127,500 federal jobs to contractor competition by Sept. 30, 2003.

The White House has said that ultimately it wants to see as many as 425,000 federal jobs — half of the estimated 850,000 jobs considered commercial — opened to contractor competition. But agencies have been slow to respond and are a long way off from meeting those goals.

Many federal managers, contracting officers, outsourcing experts and contractors interviewed by Federal Times say the proposed rule changes, if enacted, are certain to accelerate the pace of public-private competitions for federal work and increase the pool of work that will be considered for possible outsourcing.

The proposed rules would not require that commercial jobs be subjected to competition. But many federal managers say the rule revisions would no longer be an impediment to agencies under White House pressure to open thousands of their jobs to competition. And some federal managers say they fear the proposed rules would prompt many employees doing commercial work to leave their jobs rather than stay on amid the uncertainty of enduring numerous competitions.

And many contracting officers say privately they worry the proposed new rules — particularly changes that compress the competitions to one year or less — could overwhelm procurement officials.

Fewer Core Jobs
One of the most significant features of the proposed rule changes, many observers said, is its reversal of the premise that all federal jobs are presumed to be inherently governmental unless they can be justified as being commercial.

According to the proposed changes, this presumption would change so that “all activities are commercial in nature unless an activity is justified as inherently governmental.”

This change would address complaints by contractors and Bush administration officials that agency managers are not labeling enough of their jobs as commercial, even though they could be done by companies. The likely impact of the proposed change would be to significantly expand the pool of work done by federal employees that is deemed commercial, and thus subject to competition by contractors.

Joe Sikes, the Defense Department’s director of outsourcing and privatization, said this is a significant change.

“There’s some merit to the OMB’s view that commercial jobs inventories are less than they should be,” Sikes said.

Sikes said the revisions are consistent with the view of the Business Initiatives Council (BIC), a council of military service secretaries and other top Pentagon leaders that seeks ways to cut administrative and support costs for the Defense Department.

“The BIC’s view is that things [jobs] aren’t core,” Sikes said. “There is more noncore than core” in the Pentagon’s jobs inventory.

Corey Rindner, the senior procurement executive at the Treasury Department, agrees the proposed rule change is significant.

“In the past, many agencies approached the taking of the inventory as simply an academic report,” Rindner said. “This presumption in the rule will make agencies take a more studied look.”

The draft also would substantially narrow the definition of what functions are considered inherently governmental, and therefore off limits to outsourcing.

Under the revision, an inherently governmental activity is defined as “an activity so intimately related to the public interest as to mandate performance by government personnel.”

The rule gives the examples of courts, the military and oversight of policies affecting monetary entitlements as inherently governmental. However, the rule also states that the contracting out of security guards is allowable under the new definition.

Jim Wakefield, the Army’s director of outsourcing, welcomes the rule’s clarity.

“It’s a good thing,” Wakefield said. The definition “is cleaner than the existing definition, which didn’t cover all bases.”

This narrower meaning seems consistent with the administration defining the functions of 15,000 air traffic controllers as commercial by way of a June 4 executive order.

This move has unions wondering when those jobs could be subjected to a competition.

The White House has been mute on the subject.

The American Federation of Government Employees, the largest union representing federal employees, is withholding judgment on the draft rule changes until it has a chance to study it.

“Although the relentlessly pro-contractor Bush administration’s record offers little encouragement, AFGE will review the rewritten public-private competition process to determine how it stacks up,” the union said in a Nov. 14 statement.

Several federal managers were reluctant to give an opinion on the proposed revision because their agencies were in the middle of negotiations with OMB on their competitive sourcing programs.

Comptroller General David Walker said the General Accounting Office, which he heads, is reviewing the proposed rule changes. But he told Federal Times that his preliminary view is that, while the proposed change would expedite the competitive sourcing process by imposing a 12-month timeframe, it would also create the need for more financial and technical assistance.

“From a practical standpoint, there’s no way in the world you can conduct all these studies without more resources,” Walker said.

Funding Unclear
At the Nov. 14 release of the draft revisions, administration officials offered no specifics for what additional funding, if any, agencies would need or receive for additional staffing or training to carry out the rules other than to say that each agency must examine its priorities.

One federal official, who asked not to be named, said the lack of funding earmarked for hiring and training weakens the chances the new rules will be followed.

“Sure, [contracting officers] will give lip service to the rules, but they won’t be able to apply them because they’re already swamped,” the official said.

Despite the major challenges presented by the draft, contractors and administration officials involved in outsourcing are reluctant to criticize it.

Stan Soloway, president of Arlington, Va.-based Professional Services Council, an association representing contractors, said this is because the draft incorporates the principles agreed upon by the Commercial Activities Panel. That panel, created by Congress, worked for a year studying ways to improve the A-76 rules. It released recommended changes in April.

“The revised rule is founded on a basis of fairness,” Soloway said.

Mark Wagner, vice president of government relations for Milwaukee-based Johnson Controls World Services Inc., a federal services contractor, is encouraged by the proposed changes.

“All these changes are going to increase the participation from the private sector,” Wagner said. “At the end of the day, that’s the only way the government can prove it got the best deal out there.”

Avenue for Appeal
Walker, who chaired the Commercial Activities Panel, said it was important to give federal workers the right to appeal a contract award before the GAO.

Although appeal rights for federal employees are not spelled out in the proposed rule changes, Walker said his understanding is that OMB intends to permit federal teams to appeal adverse decisions before the GAO.

“It needs to be expressed” in the rules, Walker said. “It makes sense to level the playing field.”

Angela Styles, head of procurement policy at OMB, said federal teams will have appellate rights before the GAO, but she declined to say whether those rights would be spelled out in the final rule revisions.

Styles said that the rights of a federal team to appeal an adverse decision before the GAO would fall to an official called an agency tender officer. Under the proposed rule changes, this officer would oversee a federal team competing for work as well as the federal team that is putting the work up for competition.

Some observers said it may be unlikely that a person with this authority would lodge an appeal before GAO because he or she would be too far removed from the process or could be under political pressure to let an outsourcing decision stand.

“This could be controversial because some will ask how likely these officials are to appeal,” Walker said.

Also, Walker questioned why some of the panel’s recommendations were not included in the administration’s proposed rule changes. The proposed changes, he said, focus only on outsourcing and do not include the panel’s recommendations to: promote more public-private partnerships, permit federal workers to bid on new federal contracts, and promote the use of a reorganization model for agencies called the high-performance organization.

“The high-performance organization is a way a function that’s never going to be competed can be made more efficient,” Walker said.

